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ELDER LAW

Advocating for Quality Nursing Home
Care and Sufficient Staffing in Colorado

Imagine that you are a Director of
Nursing in a Colorado nursing home. The
parent corporation of the nursing facility
you work for refuses to allocate necessary
funds to hire sufficient staff. Frail and vul-
nerable residents depend on you to ensure
quality care throughout the facility. Just
having enough staff to get everyone fed,
bathed, and turned to prevent pressure
sores is a daily struggle. If a complaint is
made to the health department, a plan of
correction may require staff training on
pressure sore prevention or additional
documentation, such as that patients are
being bathed on a regular schedule.

Unfortunately, it is unlikely that there
will be any requirement that addresses
the underlying problem—insufficient
staffing. Nursing staff are morally impli-
cated, their licenses are on the line, and
their options are limited. The most rea-
sonable course of action in their view may
be to quit. This is what Directors of Nurs-
ing across this state are doing at an
alarming rate. The average tenure of a Di-
rector of Nursing in a Colorado nursing
home is only nine months.!

Colorado attorneys who become aware
of this situation may be morally implicat-
ed, but do not work for the nursing home
corporation and do not have to worry
about finding work in the industry. How-
ever, there are some legal tools available
that Colorado attorneys might be able to
use to address the underlying problem of
insufficient staffing. Two legal and regu-
latory sources that could assist attorneys
in improving quality of care in Colorado
nursing homes include: (1) the Colorado
Nursing Home Grievance Procedure
(“Grievance Procedure”) (see the Appendix
to this article, entitled “Colorado Nursing
Home Grievance Procedure”);? and (2) the
Federal Guidance for Insufficient Staff-
ing—F-353,3 both of which are discussed
below. First, some background is in order
on the issue of quality of care in nursing
homes.

by Valerie L. Corzine

Quality of Care and
Abuse Problems in

Nursing Homes

Government Accountability Office
(“GAQO”) reports have continued to docu-
ment the persistence of quality of care
and abuse problems, even several years
after the passage of the federal Nursing
Home Reform Law, amendments to the
Omnibus Budget Reconciliation Act
(“OBRA”)—technically, the 1987 nursing
home reform amendments to the Medi-
care and Medicaid Acts: 42 U.S.C. § 1395i-
3 (Medicare) and 42 U.S.C. § 1396r (Medi-
caid).

The nursing home reform amendments
provide, among other things, significant
federal requirements on nursing facilities
relating to resident rights; admission,
transfer, and discharge; prohibitions on
abuse and employment of abusers; main-
tenance and enhancement of quality of
life; resident assessments and compre-
hensive care plans; and a high standard of
quality of care requiring that the facility
ensure that the resident attains or main-
tains his or her highest practicable level
of physical, mental, and psychosocial well
being.*

Despite these impressive federal re-
quirements, GAO reports conclude that
nursing homes continue to have serious
problems, such as malnutrition, abuse,
pressure sores, and over-medication.’ Af-
ter a survey of ten sample states, one GAO
study reports inadequate staffing levels
remain one of the major problems, which
most officials believe lead to chronic quali-
ty of care problems.® In another report,” it
was found that allegations of physical and
sexual abuse of nursing home residents
were not reported promptly and that local
law enforcement officials were seldom
summoned to nursing homes to immedi-
ately investigate such allegations. When
they are summoned, evidence of this type
of abuse has been compromised. Abuse al-

legations are supposed to be reported to
state survey agencies immediately, but of-
ten are not.®

Moreover, the GAO found that as many
as one in five nursing homes nationwide
(about 3,500 homes) had deficiencies so
serious that caused residents actual harm
or placed them in immediate jeopardy.®
Along with this, the GAO discovered there
was significant understatement of care
problems that should have been classified
as actual harm or worse. These included
such problems as serious avoidable pres-
sure sores, severe weight loss, and multi-
ple falls resulting in broken bones and
other injuries.™

In Arkansas, a state survey agency in-
vestigated coroner referrals that identified
weaknesses in nursing home quality, mir-
roring the GAQO’s nationwide findings.!!
These weaknesses included: (1) under-
statement of the seriousness of complaints
and a failure to investigate serious com-
plaints promptly; (2) predictable timing of
state surveys, which could enable a nurs-
ing home to cover up deficiencies; (3) weak-
nesses in survey methodology that result-
ed in care problems that were overlooked,
and (4) lack of accountability for neglect
associated with a resident’s death.?

Experts, long-term care ombudsmen,
and health survey agencies continually
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find that inadequate staffing is a primary
cause of persistent quality of care prob-
lems in nursing homes.!3

Although inadequate staffing is widely
recognized as the primary cause of poor
care in today’s nursing homes, it is rarely
cited by health survey agencies in recerti-
fication surveys.!* Weaknesses in survey
methodology are prevalent not only in
Colorado, but also across the country. This
has resulted in plans of correction that fail
to address problems of insufficient staff-
ing.15 Attorneys representing clients who
are living in nursing homes, as well as
their families, may find a way to address
this problem through the use of the state’s
nursing home grievance procedure.

Colorado Nursing Home

Grievance Procedure

The Colorado Nursing Home Grievance
Procedure provides a mechanism for resi-
dents and their legal representatives, as
well as family members and resident
councils, to submit grievances regarding
nursing home care and challenge not on-
ly findings, but also remedies (see Appen-

dix).!6 The Grievance Procedure is more
than a mechanism to complain to facility
management and the Colorado Depart-
ment of Public Health and Environment
(“CDPHE”). It is an administrative ap-
peals process that begins at the facility
staff designee level, but ultimately pro-
vides for an administrative hearing and
the right to judicial review.!” However, the
Grievance Procedure is not a substitute
for private nursing home tort litigation;
Colorado courts have ruled that litigants
are not required to exhaust administra-
tive remedies.'8

The Grievance Procedure provides that
grievances may concern “conditions, treat-
ment, or violations of rights of any resi-
dent by the facility or staff.”'® One of the
most challenging aspects of the nursing
home grievance process is that the time
window for filing a grievance is fourteen
days from the date of the incident.?® Al-
though there generally needs to be at
least one incident within the fourteen-day
time window before submitting a written
or oral nursing home grievance, the
Grievance Procedure itself contemplates
it will be used to address problems with

“conditions” and evidence of past prob-
lems that should be relevant to the deter-
mination of an appropriate remedy.?! In
many cases, the real issue is the remedy,
and the real “condition” that needs to be
remedied is insufficient staffing.

Federal Guidance for
Insufficient Staffing

Problems

Residents, their families, or resident
councils may become aware that quality of
care is affected by underlying problems of
insufficient nursing home staffing. In this
situation, the Centers for Medicare and
Medicaid Services (“CMS”) Guidance to
Surveyors (“CMS Guidance”) on insuffi-
cient staffing may be particularly help-
ful.22 The CMS Guidance provides that
the determination of sufficient staff is to
be made based on the staff’s ability to pro-
vide needed care to residents. The staff
must be able to provide residents with suf-
ficient care so they may reach their high-
est practicable physical, mental, and . . .
well being.?? The ability to meet the fol-
lowing requirements determines the suf-
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ficiency of nurse staffing, according to the
CMS Guidance:

® Resident Behavior and Facility Prac-
tices: restraints, abuse, and staff
treatment of residents?*

® Quality of Life: dignity, self-determi-
nation, participation in resident and
family groups, participation in other
activities, accommodation of needs,
activities program, social services,
and environment??

® Resident Assessment: admission or-

ders, comprehensive assessments,
quarterly review assessment, use of
assessments, coordination with Pre-
admission Screen and Annual Resi-
dent Review (“PASARR”), automated
data processing requirement, accura-
cy of assessments, penalty for falsifi-
cation, comprehensive care plans, dis-
charge summary, and PASARR gen-
erally?®

Quality of Care: activities of daily liv-
ing, vision and hearing, pressure
sores, urinary incontinence, range of
motion, mental and psychosocial
functioning, prohibitions against im-
proper resort to naso-gastric tubes
and requirements for proper use
when use is clinically unavoidable,
nutrition and hydration issues, spe-
cial needs, unnecessary drugs, and
medication errors?’

e Infection Control: infection control
program, preventing spread of infec-
tion, and proper handling of linens to
prevent the spread of infection.®

Attorneys should be aware of the prob-

ing questions surveyors are expected to
ask to determine whether there is an in-
sufficient staffing problem. The “probes”
suggested by the CMS Guidance include
the following:

— Is there adequate staff to meet di-
rect care needs, assessments, plan-
ning, evaluation, and supervision?

— Do workloads for direct care staff ap-
pear reasonable?

— Do residents, family, and ombuds-
men report insufficient staff to meet
resident needs?

— Are staff members responsive to res-
idents’ needs for assistance, and are
call bells answered promptly?

— Do residents call out repeatedly for
assistance?

— Are residents, who are unable to call
for help, checked frequently (for ex-
ample, each half hour) for safety,
comfort, positioning, and to offer flu-
ids and provision of care?

— Are identified care problems associ-
ated with a specific unit or tour of
duty?

— Is there a licensed nurse that serves
as a charge nurse (such as supervis-
es the provision of resident care) on
each tour of duty? (The facility may
have a waiver of this requirement.)?

— What does the charge nurse do to
correct problems in staff perform-
ance?

— Does the facility have the services of
a registered nurse available eight
consecutive hours a day, seven days
a week? (The facility may have a
waiver of this requirement.)3°

— How does the facility assure that
each resident receives nursing care
in accordance with the resident’s
plan of care on weekends, nights,
and holidays?

— How does the sufficiency (numbers
and categories) of nursing staff con-

tribute to identified quality of care,
resident rights, quality of life, or fa-
cility practices problems?3!
Attorneys may wish to use the CMS
Guidance as a roadmap for putting to-
gether a nursing home grievance case in
which one of the primary issues is insuffi-
cient staffing. Moreover, although the
Colorado Grievance Procedure is woeful-
ly underused, attorneys should be aware
of this procedure to assist in challenging
facility- and agency-approved plans of cor-
rection where residents, families, or resi-
dent councils believe such remedies are
inadequate.

Conclusion

Elder law attorneys and nursing home
tort litigators should be aware that when
a particular remedy is inadequate to ad-
dress underlying nursing home problems
that lead to poor quality of care, residents,
family members, and resident councils are
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entitled to a legal remedy. Such a remedy
should ensure that there is adequate
staffing for nursing home residents to
reach their highest level of physical, men-
tal, and psychosocial well being.32

However, knowing that residents are
entitled to a legal remedy and having
clients who can actually afford such legal
representation on these matters are two
different things. Elder law attorneys and
nursing home tort litigators may en-
counter situations in which a client isin a
nursing home, there are serious and spe-
cific quality of care concerns, and the facil-
ity has a history of poor care that has
seemingly frustrated the best efforts of
the Long-term Care Ombudsman Pro-
gram and the CDPHE. However, there
may not be sufficient monetary damages
to justify referral of the matter to a nurs-
ing home litigator or for the nursing home
litigator to agree to take on the case.

One possible course of action in those
circumstances may be for elder law attor-
neys and nursing home tort litigators to
refer the matter to The Legal Center (see
accompanying sidebar entitled “The Legal
Center Services”). The Legal Center can

evaluate whether it may provide legal
representation through the Grievance
Procedure if the resident or family mem-
ber desires to pursue the matter further.

NOTES

1. Presentation by Shelly Hitt, Long Term
Care Prog. Mgr., Health Facilities and Emer-
gency Servs. Div., Colorado Dept. of Public
Health and Environment (“CDPHE”), 2005
Colorado Long-term Care Ombudsmen Con-
ference (June 2, 2005), Colorado Springs, CO,
El Pomar Foundation. Among other matters,
information was presented stating the average
stay of a Colorado Director of Nursing is nine
months, and a Colorado Nursing Home Ad-
ministrator, ten months.

2.CRS § 25-1-120;6 CCR 1011-1, Ch. 5, Rule
12.4.

3. CMS State Operations Manual, App. PP—
“Guidance to Surveyors—Long Term Care Fa-
cilities” (hereafter, “CMS State Operations Man-
ual”), F353, 42 CFR § 483.30, available at
http://www.cms.hhs.gov/medicaid/survey-cert/
$c0446.pdf.

4. See generally 42 U.S.C. § 1395i-3 (nursing
home reform amendments relating to Medi-
care-certified facilities); 42 U.S.C. § 1396r
(nursing home reform amendments relating to
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Medicaid-certified facilities). Of particular im-
portance to understanding the history of the
nursing home reform effort is the nationally
significant and long-running 1975 class action
lawsuit with Colorado attorneys Kathleen
Mullen (Legal Aid Society of Denver) and John
Holland, serving on behalf of all Medicaid ben-
eficiaries in Colorado nursing homes. The class
action sought to require the U.S. Department
of Health and Human Services (“HHS”) to
meet its statutory duty to provide residents of
nursing homes with adequate care. See Estate
of Smith v. O’Halloran, 557 F.Supp. 289 (D.Colo.
1983), revd sub. nom., Estate of Smith v. Heck-
ler, 747 F.2d 583 (10th Cir. 1984). In Estate of
Smith, the Tenth Circuit held: (a) the Secretary
of HHS had a duty to establish a system to be
adequately informed as to whether the facili-
ties receiving federal money were satisfying
the requirements of the Medicaid Act (“Act”),
including the provision of high quality patient
care; (b) the Secretary failed to follow the focus
of the Act by promulgating a “facility-oriented”
enforcement system, rather than a “patient-ori-
ented” system, and that failure was arbitrary
and capricious; and (c) mandamus relief was
appropriate. See also “HHS Plan of Compliance
with Court Order” in Smith v. Heckler, 1985
WL 56558 (D.Colo., June 10, 1985); Estate of
Smith v. Heckler, 622 F.Supp. 403 (D.Colo.
1985); Estate of Smith v. Bowen, 656 F.Supp.
1093 (D.Colo. 1987), Estate of Smith v. Bowen,
675 F.Supp. 586 (Dec. 18, 1987); Smith v.
Bowen, 1988 WL 235574 (D.Colo., Feb. 18,
1988), appeal after remand, Estate of Smith v.
O’Halloran, 930 F.2d 1496 (10th Cir. 1991). See
generally Beverly Health and Rehabilitation
Services, Inc. v. Thompson, 223 F.Supp.2d 73,
76-81 (D.D.C. 2002) (provides a history of the
Nursing Home Reform Law, including the im-
portance of the Estate of Smith litigation). The
Estate of Smith 1984 Tenth Circuit decision
has been cited in numerous other cases and
more than forty secondary sources. This class
action lawsuit was a contributing factor to the
passage of the federal nursing home reform
amendments to the Medicare and Medicaid
Acts and represents historically one of most
significant cases on behalf of nursing home res-
idents, both within the state of Colorado and
nationally.

5. Office of the Inspector General, HHS,
Quality of Care in Nursing Homes: An Over-
view, OEI-02-99-00060 (March 1999), available
at http://oig.hhs.gov/oei/reports/oei-02-99-
00060.pdf.

6.1d. at 2.

7. Government Accountability Office
(“GAQ”), Nursing Homes; More Can Be Done to
Protect Residents from Abuse, GAO-02-312
(March 2002), available at http:/www.gao.gov/
new.items/d02312.pdf.

8.1d. at 4.

9. GAO, Prevalence of Serious Quality Prob-
lems Remains Unacceptably High, Despite
Some Decline, Highlights of GAO-03-1016T
(July 17, 2003) (testimony before the Commit-
tee on Finance, U.S. Senate). See also GAO,
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Nursing Home Quality: Prevalence of Serious
Problems, While Declining, Reinforces Impor-
tance of Enhanced Oversight, GAO-03-561 (Ju-
ly 15, 2003), available at http://www.gao.gov/
htext/d03561.html.

10.1d.

11. GAO, Nursing Home Deaths; Arkansas
Coroner Referrals Confirm Weaknesses in State
and Federal Oversight of Quality of Care, GAO-
05-78 (Nov. 2004), available at http://www.gao.
gov/new.items/d0578.pdf.

12.1d. at 4-5.

13. CMS State Operations Manual, supra,
note 3. Academic experts have recommended a
mandatory minimum of 4.55 direct care hours
per resident per day, including nurses and
nurse aides. See Harrington et al., “Experts
Recommend Minimum Nurse Staffing Stan-
dards for Nursing Facilities in the United
States,” 40 Gerontologist 5,10 (2000).

14. See Most Recently Cited Deficiencies in
Colorado Long Term Care Federal Re-certifica-
tion Surveys Per Quarter, available at http://
www.cdphe.state.co.us/hf/download/longterm
caredeficiencies.pdf.

15. See also Rudder, Mollet, and Sobel, Nurs-
ing Home Residents at Risk; Failure of the New
York State Nursing Home Survey and Com-
plaint Systems (Long Term Care Community
Coalition, May 2005), available at http:/www.
Itcec.org/documents/LTCCCMay 2005Report_
D7.pdf. The New York advocacy coalition urges
the New York Dept. of Health to focus on the
need to cite insufficient staffing. Id. at 20.

16. CRS § 25-1-120; 6 CCR 1011-1, Ch. 5,
Rule 124.

17.1d.

18. See Salas v. Grancare, Inc., 22 P.3d 568
(Colo.App. 2001) (nursing home residents who
allegedly received inadequate care are not re-
quired to exhaust administrative remedies un-
der Medicare or Medicaid Act before bringing

h -
S— —

tort action against nursing home where resi-
dents sought refund of money paid—not pay-
ment of benefits nor reimbursement for denial
of coverage; remedy sought not available
through administrative processes, so resort to
administrative process would have been futile).

19. 6 CCR 1011-1, Ch. 5, Rule 12.4 (subject
matter of grievances).

20.6 CCR 1011-1, Ch. 5, Rule 12.4.3 (four-
teen-day time frame to present a nursing home
grievance).

21.1d.; 42 CFR § 488.406(c)(2) (facility’s prior
history of non-compliance may be considered
in choosing remedy).

22. CMS State Operations Manual, supra,
note 3.

23.1d.

24.42 CFR § 483.13.

25.42 CFR § 483.15(a).

26.42 CFR § 483.20.

27.42 CFR § 483.25.

28.42 CFR § 483.65.

29. 42 CFR § 483.30(a)(2) requires a licensed
nurse to serve as a charge nurse on each tour
of duty, except when: (1) the facility can demon-
strate that despite diligent efforts, including of-
fering wages at the community prevailing rate
for nursing facilities, it has been unable to re-
cruit appropriate personnel; (2) a waiver will
not endanger residents’ health or safety; and
(3) a registered nurse or physician will respond
immediately to telephone calls from the facility.
42 CFR § 483.30(c). The Director of Nursing
may serve as a charge nurse only when the fa-
cility has an average daily occupancy of sixty
or fewer residents. 42 CFR 483.30(b)(3).

30. See 42 U.S.C. 1395r-3(b)(4)(C)({i); 42 CFR
§ 483.30(d)(1); CMSS State Operations Manual,
supra, note 3 at § 7014(A)(1), (3) (providing lim-
ited circumstances under which CMS may
waive requirements pertaining to licensed
nurses and registered nurses for a Medicare

certified facility). See also 42 U.S.C. § 1396r(b)
(4)(C)(i); 42 CFR § 483.30(c); CMS State Oper-
ations Manual, supra,note 3 at § 7014(A) (pro-
viding circumstances in which a state may
waive requirements of licensed nurses and reg-
istered nurses in a Medicaid-certified facility).

31. CMS State Operations Manual, supra,
note 3 at F353 (sufficient nursing staff) and
F354 (registered nurse), listed under F354,
available at http://www.cms.hhs.gov/manuals/
107_som/som107_appendixtoc.asp.

32. See 42 CFR § 483.30: “The facility must
have sufficient nursing staff to provide nursing
and related services to attain or maintain the
highest practicable physical, mental, and psy-
chosocial well being of each resident, as deter-
mined by resident assessments and individual
plans of care.” See also 42 CFR § 483.25: “Qual-
ity of Care—Each resident must receive and
the facility must provide the necessary care
and services to attain or maintain the highest
practicable physical, mental, and psychosocial
well being, in accordance with the comprehen-
sive assessment and plan of care.” CMS State
Operations Manual, supra,note 3 at F309 pro-
vides that the intent of 42 CFR § 483.25 is as
follows: “The facility must ensure that the resi-
dent obtains optimal improvement or does not
deteriorate within the limits of a resident’s
right to refuse treatment, and within the lim-
its of recognized pathology and the normal ag-
ing process.” Also, the CMS State Operations
Manual, supra, note 3, defines “highest practi-
cable” as the “highest level of functioning and
well being possible, limited only by the individ-
ual’s presenting functional status and potential
for improvement or reduced rate of functional
decline. Highest practicable is determined
through the comprehensive resident assess-
ment by competently and thoroughly address-
ing the physical, mental, or psychosocial needs
of the individual.” Id. W

See Appendix on following page.
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APPENDIX

Colorado Nursing Home Grievance Procedure
(Administrative Appeals Process)

Who may file a nursing home grievance?

 Residents or their legal representatives

« Resident Advisory Council®

* Members of the resident’s family

(CRS § 25-1-120(3)(a), (d); 6 CCR 1011-1, Ch. V, Rule 12.4)

What may the grievance be about?

« Conditions

» Treatment

« Violations of rights of any resident by the facility or staff
(CRS § 25-1-120(3)(d); 6 CCR 1011-1, Ch. V, Rule 12.4)

What is the first step in filing or submitting a nursing home

grievance?

 Present a grievance to the “staff designee” orally or in writing within
fourteen days of the incident giving rise to the grievance

(CRS § 25-1-120(3)(d); 6 CCR 1011-1, Ch. V, Rule 12.4.3)

What is a “staff designee”?

« A “staff designee” is the full-time staff member the facility must des-
ignate to receive all grievances.

(CRS § 25-1-120(3)(b); 6 CCR 1011-1, Ch. V, Rule 12.4.1)

What is the staff designee supposed to do?

» The staff designee confers with the persons involved in the incident
and other relevant persons. Within three days of receiving the griev-
ance, the staff designee must provide a written explanation of find-
ings and proposed remedies to the complainant and the aggrieved
party, if other than the complainant, and legal representative, if any.

(CRS § 25-1-120(3)(b); 6 CCR 1011-1, Ch. V, Rule 12.4.4)

What if I'm not satisfied with the findings or proposed reme-

dies or their implementation?

* Within ten days of receiving the staff designee’s response, com-
plainant or aggrieved party may file the grievance orally or in writing,
along with any additional information it wishes, to the facility griev-
ance committee.

(CRS § 25-1-120(3)(e); 6 CCR 1011-1, Ch. V, Rule 12.4.5)

What is the facility grievance committee?

» The facility grievance committee consists of the chief administrator
or his or her designee, a resident selected by the facility’s residents,
and a third person agreed upon by the administration and the resi-
dent representative.

(CRS § 25-1-120(3)(c); 6 CCR 1011-1, Ch. V, Rule 12.4.2)

What is the grievance committee supposed to do?

*The grievance committee must confer with persons involved in the in-
cident and other relevant persons, including the complainant. Within
ten days of the date of the appeal, the grievance committee must pro-
vide a written explanation of its findings and proposed remedies to the
complainant and the aggrieved party, if other than the complainant,
and to the legal representative, if any.

(CRS 25-1-120(3)(e); 6 CCR 1011-1, Ch. V, Rule 12.4.6)

What if I'm not satisfied with the findings and remedies of the
grievance committee or their implementation?

*The complainant or aggrieved party may file the grievance in writing
to the Executive Director of the Colorado Department of Public Health
and Environment (“CDPHE”) within ten days of receipt of the written
findings of the grievance committee.

(CRS § 25-1-120(5); 6 CCR 1011-1, Ch. V, Rule 12.4.7)

What is the CDPHE supposed to do?

* The CDPHE must investigate the facts and circumstances of the griev-
ance and make written findings of fact, conclusions, and recommen-
dations and provide them to the complainant, aggrieved party, legal
representative, if any, and as well as to the facility administrator.

(CRS § 25-1-120(5); 6 CCR 1011-1, Ch. V, Rule 12.4.7)

What if | (or the facility administrator) am aggrieved by the

CDPHE’s findings and recommendations?

* The complainant or facility administrator may request, within thirty
days of receipt of the findings and recommendations, a hearing to be
conducted by the CDPHE, pursuant to CRS § 24-4-105.

(CRS § 25-1-120 (5); 6 CCR 1011-1, Ch. V, Rule 12.4.8)

What if | (or the facility administrator) am aggrieved by the

administrative hearing?

» Colorado law provides for judicial review of an agency action by filing
an action in the State District Court,2 District of Colorado, within thirty
days after the agency action becomes effective. If an agency action
occurs in relation to a hearing, pursuant to CRS § 24-4-105, then the
person must also have been a party to the agency hearing.

(CRS § 24-1-106(2) and (4))

What would constitute error for the State District Court to re-
verse the findings and recommendations of the CDPHE’s ad-
ministrative hearing officer?

« A finding that the agency action is:

1) arbitrary or capricious;

2) a denial of a statutory right;

3) contrary to a constitutional right, power, privilege, or immunity;

4) in excess of statutory jurisdiction, authority, purposes, or limita-
tions;

5) not in accord with the procedures or procedural limitations of this
article [State Administrative Procedure Act, CRS 8§ 24-4-101 et
seq.] or as otherwise required by law;

6) an abuse or clearly unwarranted exercise of discretion;

7) based upon findings of fact that are clearly erroneous on the
whole record or unsupported by substantial evidence when the
record is considered as a whole; or

8) otherwise contrary to law.

(CRS § 24-4-106(7))

What can the State District Court do to correct things if it finds
the agency action is in error?
* The court “shall”:
1) hold unlawful and set aside the agency action and shall restrain
the enforcement of the order or rule under review;
2) compel any agency action to be taken that has been unlawfully
withheld or unduly delayed;
3) remand the case for further proceedings; and
4) afford such other relief as may be appropriate.
(CRS § 24-4-106(7); CRS § 25-1-120; 6 CCR 1011-1, Ch. V, 12.4)

NOTES

1. 42 USC 88 1395i-3(c)(1)(A)(vii) and 1396r(c)(1)A)(vii); 42 CFR
§ 483.15(c).

2. Federal law requires that the state provide a “state appeals
process” for transfer and discharge, 42 U.S.C. § 1395i-3(e)(3)(Medi-
care); 42 U.S.C. § 1396r(e)(3) (Medicaid). Colorado law essentially ex-
tends that requirement to all nursing home grievances involving con-
ditions, treatment, or violations of rights of any resident by the facility
or staff. CRS § 25-1-120(3)(d); 6 CCR 1011-1, Ch. V. 12.4.
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