
In the context of an elder law practice,
the issue of placement of an individual on
a secure (locked) nursing home unit arises
with a certain amount of regularity. Un-
fortunately, the responses to the problem
by facilities, social workers, care man-
agers, advocates, healthcare professionals,
and attorneys vary considerably.When an
individual lacks the cognitive ability to
make appropriate decisions concerning
his or her own safety and well being, it
may be necessary to rely on the authority
of a surrogate decision-maker to make
these difficult placement decisions.

The term “surrogate decision-makers”
refers to guardians, agents under medical
powers of attorney, and proxy medical de-
cision-makers. This article explores the
authority and limitations imposed on sur-
rogate decision-makers with respect to
placement decisions on behalf of another
individual.

Guardians
A guardianship is the most formal pro-

cedure for making decisions on behalf of
an incapacitated individual. A guardian
for an adult can be appointed only by a
court of competent jurisdiction for an in-
dividual who is determined to be incapac-
itated, after notice and hearing.1 For the
purposes of guardianship, an “incapacitat-
ed person” is now defined as:

An individual, other than a minor, who
is unable to effectively receive or evalu-
ate information or both or make or com-
municate decisions to such an extent
that the individual lacks the ability to
satisfy essential requirements for phys-
ical health, safety, or self-care, even
with appropriate and reasonably avail-
able technological assistance.2
The individual who is the subject of

guardianship proceedings is referred to as
the “respondent.”3 Once the respondent is
adjudicated to be legally incapacitated
and a guardian is appointed, the respon-

dent is then referred to as the guardian’s
“ward.”4 A guardian has the duty to make
decisions regarding the ward’s health,
care, and welfare, unless specifically lim-
ited by the court. A guardian is required
to exercise this authority only as necessi-
tated by the ward’s limitations, and at all
times must act in the ward’s best inter-
ests, exercising reasonable care, diligence,
and prudence.5 In other words, the guard-
ian should employ the least restrictive al-
ternative whenever feasible.

The guardian has broad legal authority
to make placement decisions, subject to
certain statutory proscriptions against
forced care and treatment for mental ill-
ness, alcoholism, and substance abuse.6
Unless specifically limited by the court in
the order of appointment, the guardian
has the power and legal authority to take
custody of the ward and to determine the
ward’s placement.7 The guardian also has
the specific authority, unless limited by
the court, to consent to medical or other
care, treatment, or service for the ward.8

It is not uncommon to see restrictions
on a guardian’s authority limiting re-
moval of the ward from his or her home
without further court order. If such a re-
striction is imposed, it is advisable to in-
corporate language allowing the guardian
authority to arrange placement in the
event of a medical emergency or on a phy-
sician’s authorization. Otherwise, it may
be necessary to return to court for further
clarification or expansion of the guard-
ian’s authority. If a change in placement is
contemplated when filing the guardian-
ship petition, this should be disclosed to
the court.9 Further, the guardian has an
affirmative duty to inform the court of any
change in the ward’s placement after ap-
pointment.10

The imposition of a guardianship re-
sults in the loss of certain civil liberties,
among which may be the right of free as-
sociation—the ability to choose where to
live and with whom to interact. However,

the due process requirements of notice
and hearing, and the right to counsel, help
to assure that the ward’s rights are not re-
moved lightly. As a consequence, unless
specifically limited in the order of ap-
pointment, a guardian has the requisite
legal power to authorize placement on a
secure unit, even over the objections of the
ward or others.

Agents Under Medical
Durable Powers of Attorney

Appointment of an agent under a med-
ical durable power of attorney often is
viewed as an alternative to the formality,
expense, and time involved to obtain a
guardianship.As part of the Colorado Pa-
tient Autonomy Act,11 Colorado law recog-
nizes the right of an adult (the “principal”)
to accept or reject medical treatment and
to have medical treatment decisions made
through an appointed agent (“agent” or
“attorney-in-fact”) under a medical dur-
able power of attorney.12 The medical
durable power of attorney is the document
that is executed by the principal, delegat-
ing authority to the agent or attorney-in-
fact. However, laypersons often confuse
this term with that of the “agent,” as in: “I
am the medical power of attorney and can
make the decisions for my mother.”

A medical power of attorney is a form of
an advance medical directive,13 a directive
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that also includes a living will.14 In Colo-
rado, living wills typically do not desig-
nate an agent to make decisions, unless
drafted by an attorney and incorporated
into a medical durable power of attorney.
Living wills address only end-of-life deci-
sions regarding the withdrawal or contin-
uation of life-sustaining procedures and
artificial nourishment for an incapacitat-
ed individual.15 Consequently, a living will
provides no authority for medical deci-
sion-making when it comes to placement
on a secure unit.

A medical durable power of attorney
must be executed at a time when the prin-
cipal has capacity, in advance of the need
for medical treatment in the event the
principal lacks decisional capacity. “Deci-
sional capacity” is defined as the ability to
provide informed consent to or refusal of
medical treatment.16 An interesting ques-
tion often arises when the individual
lacks decisional capacity to provide in-
formed consent, but the doctor or health-
care facility wants an agent appointed un-
der a medical durable power of attorney.
Execution of a medical durable power of
attorney requires only “contractual” ca-
pacity, which arguably is a lower thresh-
old than decisional capacity for making
medical decisions.17 From the contractual
perspective,all that the principal need un-
derstand is that the medical power of at-
torney grants to the agent the authority
to act on his or her behalf.

For the purposes of this discussion, as-
sume there is no issue as to the validity of
the medical durable power of attorney,
and assume the principal had contractu-
al capacity to delegate medical decision-
making authority to an agent. In such in-
stances, the agent under a durable med-
ical power of attorney generally has the
requisite legal power to authorize place-
ment of the principal on a secure unit.

As with any generalization, however,
there are always exceptions. The agent’s
authority may be limited by the terms of
the medical power of attorney document
itself if it specifically prohibits or restricts
the agent’s authority in this regard. Fur-
ther, neither the law nor the medical
durable power of attorney may be con-
strued to abrogate or limit any rights of
the principal, including the right to revoke
an agent’s authority or the right to con-
sent to or refuse any proposed medical
treatment. Also, the agent may not con-
sent to or refuse medical treatment over
the principal’s objection.18 Consequently,
although the agent under a medical
durable power of attorney has the author-
ity to place the principal on a secure unit,
such actions over the objection of the prin-
cipal should not be taken lightly.

This is where conflict between legality
and reality arises. Many individuals on a
secure unit will state that they want to go
home or, by their actions and behavior,
will try to leave the locked unit.The ques-
tion here is whether this conduct should
be viewed as a revocation of the agent’s
authority to make such a medical deci-
sion. An agent is required to act in con-
formance with the principal’s wishes. If
the principal’s wishes are not known to
the agent and the medical durable power
of attorney contains no directives, condi-
tions, or limitations relating to the princi-
pal’s condition, the agent should act in ac-
cordance with the best interests of the
principal, as determined by the agent.19 In
doing so, the agent is directed by statute
to consult with the attending physician.20

Although incapacity for guardianship is
determined by the court, with certain due
process protections, the lack of decisional
capacity is generally determined by the
physician in the context of the patient/
doctor relationship.All too often, the prin-

cipal’s objection to placement is over-
looked. If a valid medical durable power of
attorney is in effect, the agent’s healthcare
decisions take precedence over those of
the guardian on medical matters.21 How-
ever, the guardian, or any other interest-
ed person, may for good cause ask the
court to remove the agent or authorize the
guardian to revoke the medical durable
power of attorney.22

Proxy Medical 
Decision-Makers

For many individuals, there is neither a
guardian nor an agent under a medical
durable power of attorney to act on their
behalf. For such individuals, the appoint-
ment of a proxy medical decision-maker
may be appropriate. The statute recog-
nizes the fundamental right of all adults
to make their own medical treatment de-
cisions,23 and that the lack of decisional
capacity should not preclude having such
decisions made on their behalf.24

The appointment of a proxy25 resem-
bles the process that used to happen in-
formally among a doctor, patient, and
family prior to the involvement of the leg-
islature and risk management profession-
als.When an individual lacked decisional
capacity to provide informed consent to or
refusal of medical treatment, the physi-
cian traditionally relied on family mem-
bers to make decisions.There is no formal
court process required to appoint a proxy
and, thus, no due process protections. Fur-
ther, there is no specific form or written
instrument that appoints the proxy or ev-
idences the proxy’s authority. Even so,
best practice by physicians and care facili-
ties is to create a paper trail that docu-
ments who was contacted and compliance
with the proxy appointment process.

The process is informal and is triggered
by the physician on determining that the
patient lacks decisional capacity to pro-
vide informed consent to or refusal of
medical treatment. The doctor’s specific
findings regarding the cause, nature, and
anticipated duration of the incapacity
should be entered by the physician in the
patient’s medical record.The physician or
his or her designee is to advise the patient
of this determination. The physician is
then required to make reasonable efforts
to locate and notify as many “interested
persons” as is practicable.26

The term “interested persons” is nar-
rowly construed for the purposes of the
proxy statute and is limited to the spouse,
either parent, any adult child, sibling, or
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grandchild, or any close friend of the pa-
tient.27 Interested persons are to be ad-
vised of the patient’s lack of decisional ca-
pacity and the need to select a proxy deci-
sion-maker.The proxy should be someone
with a close relationship to the patient
and the person who is most likely to be
currently informed of the patient’s de-
sires.

If the interested persons reach a con-
sensus as to who among them will serve as
the proxy, the physician and healthcare fa-
cility are entitled to rely on the proxy’s de-
cision and authority.28 The same immuni-
ties available to agents also apply to proxy
decision-makers.29 Therefore, healthcare
providers who in good faith rely on the de-
cision of the proxy are not subject to civil
or criminal liability or regulatory sanc-
tion.30

If there is no consensus, any of the in-
terested persons may seek appointment of
a guardian. A common misconception is
that the proxy process requires unani-
mous consent from all the interested per-
sons.31 It does not. The objector has the
right to seek appointment of a guardian,
but short of that, the objection does not
automatically preclude the appointment
of a proxy. Often, the dissenting party is
unwilling to be proactive. However, in the
absence of the filing of a guardianship pe-
tition, the issuance of a protective order, or
an injunction, the proxy decision-maker
may act on behalf of the patient. By con-
trast, an objection by the patient, either to
the identity of the proxy selected or to the

decision made by the proxy, brings the
process to a grinding halt. The proper re-
course then is to initiate guardianship
proceedings.

A proxy decision-maker has authority
to withhold or withdraw artificial nour-
ishment and hydration following a proce-
dure similar to that outlined under living
wills.32 Two physicians, one of whom must
be trained in neurology or neurosurgery,
must certify that the provision of artificial
nourishment and hydration will merely
prolong the act of dying and is unlikely to
result in restoration of the patient to inde-
pendent neurological functioning. The
proxy may request the assistance of a
medical ethics committee in making deci-
sions to withhold or withdraw treat-
ment.33

Once a proxy, not always a proxy! If any
interested person (including the patient)
believes the patient has regained deci-
sional capacity, the physician is required
to reexamine and redetermine the need
for a proxy decision-maker, and enter the
findings in the medical record.34 However,
it is not necessary to repeat this process
for every decision. Bear in mind that ca-
pacity is not black and white; for example,
the patient may lack decisional capacity
to consent to chemotherapy, but possess
sufficient capacity to object to amputation
of a limb. In such instances, the cautious
approach is to seek guardianship.

The ultimate question is whether a
proxy has the requisite legal authority to
arrange placement of the patient on a se-

cure unit.The short answer should be yes;
however, as with the limitation of author-
ity on agents under medical durable pow-
ers of attorney, the authority of a proxy al-
so is limited by the right of the patient to
object.35

Administrative Regulatory
Safeguards and Constraints

Residents in nursing homes that re-
ceive federal funding (essentially any care
center accepting Medicare or Medicaid
dollars) are guaranteed certain rights, in-
cluding “ . . . the right to a dignified exis-
tence, self-determination, and communi-
cation with and access to persons and
services inside and outside the facility.”36

Residents’ rights also are protected by
state regulations, promulgated by the
Colorado Department of Public Health
and Environment (“CDPHE”), which
make clear that the civil liberties of the
individual must be protected.37

However, even in the context of protect-
ing civil liberties, the physician and pro-
fessional staff have tremendous authority.
For instance, a resident has the right to be
adequately informed of his or her medical
condition and proposed treatment and the
right to refuse medication and treatment,
unless otherwise indicated by his or her
physician.38 The resident also has the enu-
merated right to be free from physical and
chemical restraints, except those re-
straints initiated through the judgment of
professional staff for a specified and lim-
ited period of time or on the written au-
thorization of a physician.39

How then does an individual, who by
statute has the right to object to the ac-
tions of the agent or proxy, exercise such
rights? Acknowledging that personal lib-
erty is a fundamental and constitutionally
protected right, can it be compromised
without due process, notice and hearing,
and the right to counsel? Does placement
on the secure unit of a skilled nursing fa-
cility not constitute some form of false im-
prisonment? These are valid questions
that may be raised in the context of zeal-
ous advocacy for the rights of the individ-
ual. However, in practice, if each individ-
ual requiring placement on a secure unit
were given this form of full due process,
the courts would be overwhelmed.

An analogous model exists under Colo-
rado’s statutes for care and treatment of
the mentally ill,40 which provides that a
seventy-two-hour mental health hold may
be initiated by a physician, psychologist,
social worker, or law enforcement officer.
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At the conclusion of the mental health
hold, if the respondent is still gravely dis-
abled or a danger to himself or herself or
others, it is converted to a short-term cer-
tification. If the respondent continues to
be held under a short-term certification,
due process is assured by the mandatory
appointment of counsel to represent the
respondent.The respondent has the right
to judicial review of the certification with-
in ten days. The vast majority of these
cases do not undergo judicial review. How-
ever, for those that do, unless another con-
tradicting professional opinion is intro-
duced at hearing, the court typically con-
firms the certification. Nevertheless, this
process assures the right to counsel, no-
tice and hearing, and judicial review.

The CDPHE has attempted, by regula-
tion, to provide a rational and reasoned al-
ternative to judicial determination of each
and every case requiring placement on a
secure unit.41 Every facility that has a se-
cure unit must use a pre-admission
screening process by an evaluation team.
This team includes the facility’s Director
of Nursing, a social services staff member,
a member of the utilization control com-
mittee, and another outside individual
who has either mental health or social
work training.42

Moreover, written findings and their
factual bases must be documented in the
facility’s health records. The evaluation
team must find, based on available evi-
dence, that:

1) the resident is a serious danger to
self or others; or

2) the resident habitually wanders or is
a wander risk and is unable to find
the way back; or

3) the resident has a significant behav-
ior problem that seriously disrupts
the rights of other residents; and in
all cases

4) less restrictive alternatives have
been unsuccessful in preventing
harm to self or others; and

5) legal authority for such restrictive
authority has been established.43

Finally, the need for the placement must be
authenticated by a physician,44 demon-
strating once again the extraordinary pow-
er of the physician to significantly limit an
individual’s civil liberties.The legal author-
ity for the restrictive placement is based on
the informed, written consent of the resi-
dent or the resident’s “legally responsible
and authorized representative.”45

If the resident has been “adjudicated in-
competent,” in other words is legally de-
termined to be incapacitated, the rights of

the resident devolve to the resident’s
guardian.46 Consequently, unless restrict-
ed by the court, the guardian may author-
ize the placement of the ward on a secure
unit in compliance with CDPHE regula-
tions, even over the objections of the ward.

In the event a guardian has not been
appointed, the CDPHE will accept either
an agent under a medical durable power
of attorney or a proxy as the legally re-
sponsible and authorized representative
having the requisite legal authority to con-

sent to secure placement.47 If the resident
does not object to placement, the agent or
proxy has the requisite legal authority to
authorize placement. However, if the resi-
dent objects, or by his or her behavior con-
tinues to try to elope or exit the unit, such
behavior—from a legal perspective—could
certainly be perceived as revocation of the
authority of the agent or proxy.

In a purely legal context, such revoca-
tion would deprive the agent or proxy of le-
gal authority to act in contravention of the
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resident’s wishes. This results in a dilem-
ma. Neither the agent under a medical
power of attorney nor a proxy determined
in accordance with statute is authorized to
act until there is a medical determination
that the individual lacks the cognitive abil-
ity to provide informed consent.Neverthe-
less, the relevant statutes attempt to safe-
guard the rights of the presumptively in-
capacitated individual to revoke the
authority of the agent or the proxy,making
a determination that theoretically should
require a certain degree of capacity.

The resident has recourse through the
courts to protect his or her rights and lib-
erty interests,although such recourse may
be an expensive and time-consuming proc-
ess and is likely to result in guardianship
proceedings and a court determination of
incapacity. However, from a regulatory
perspective, the rights of the individual
are safeguarded through the placement
evaluation process outlined above and
grievance procedures48 established to re-
dress violations of residents’ rights.

The placement on a secure unit is to
terminate: (1) whenever the condition or
behavior justifying the placement dimin-
ishes to the extent that it no longer satis-
fies the criteria above; (2) if consent to the

placement is withdrawn; or (3) if the facil-
ity and physician determine that contin-
ued placement would adversely affect the
resident’s health or safety.49 In any event,
the placement is to be reevaluated after
thirty days, and at least once every 180
days thereafter.50

At any time, the resident, resident’s le-
gal representative, or member of the resi-
dent’s family may present a grievance to
the full-time staff member designated by
the care facility for such purposes.51 After
conferring with the persons involved in
the matter, the staff designee must pro-
vide a written explanation of findings and
proposed remedies within three days. If
the findings and remedies are not satis-
factory, within ten days, the resident may
submit the grievance to the facility’s griev-
ance committee, orally or in writing. The
grievance committee, within ten days,
then shall provide a written explanation
of its findings and proposed remedies.

If this resolution is still unsatisfactory,
the resident may file the grievance in
writing with the Executive Director of the
CDPHE.The CDPHE will investigate the
facts and circumstances and issue written
findings, conclusions, and recommenda-
tions. Within thirty days of the CDPHE’s

findings and recommendations, the resi-
dent may seek a full administrative re-
view hearing by the CDPHE.52 Thus, a
parallel administrative review process is
available to any resident, which may re-
sult in a speedier resolution than recourse
through the court process.

An individual capable of complying
with the grievance procedures established
by regulation to protect residents’ rights
is not, in all likelihood,going to suffer such
cognitive impairment as to justify place-
ment on a secure unit. Bear in mind that
use of the grievance procedure and re-
course through the courts are not mutual-
ly exclusive. Although it could be argued
that placement on a secure unit by an
agent or proxy over the objection of the
resident is a violation of the individual’s
right to due process, nothing in the regu-
lations prohibits the individual from seek-
ing judicial intervention. Instead, the reg-
ulatory protections afforded are designed
to enhance the rights of the individual.

Conclusion
When the time for placement of an in-

dividual on a secure unit becomes neces-
sary due to dementia, wandering, or oth-
er unsafe behavior, facilities often urge
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families to seek appointment of a guard-
ian. Unfortunately, this can be a lengthy
and expensive process, which often is un-
warranted. A court-appointed guardian
generally has the statutory power to au-
thorize placement of the ward on a secure
unit, unless otherwise restricted by the
court. However, agents under medical
powers of attorney and proxy medical de-
cision-makers also have the ability to au-
thorize placement of an individual on a
secure unit, provided the facility has com-
plied with CDPHE regulations controlling
secure units.53

The liberty interests of the individual
are afforded due process protections
through the formality of court proceedings
for guardianships. Although court review
and guardianship always remain avail-
able, resorting to the courts often is not
practical, timely, or cost effective. Fortu-
nately, administrative review of secure
placements is available in addition to ju-
dicial review, so that the individual placed
on a secure unit over his or her objections
may have easier and faster access to re-
view by trained professionals.

The rights of the individual are not lost
by placement on a secure unit. In fact, the
safeguard of the informal grievance
process and formal administrative review
of the placement decision are available
and complement due process and judicial
review. In practice, for most individuals,
this review is sufficient without requiring
families to resort to the court for the for-
mality of guardianship.

Physicians and care facilities, acting in
good faith, should be able to rely on the
authority of the agent or proxy without
being subject to civil or criminal liability
or regulatory sanction.54 However, for
those individuals who continue to protest
their placement on a secure unit, the
safest and most conservative approach is
to seek court-ordered guardianship. This
is the only avenue available that formally
requires judicial review and protection af-
forded by due process.
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